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Memorandum of Law 

in re 

The Relationship of the New Baltimore Town Board 

with the 

New Baltimore Highway Department and the Elected 5 

Superintendent of Highways 

 

Topical Synopses 

1. The Town Board — Authority and Duties: authority to assign 
additional duties to highway Superintendent; remedies to 10 
enforce agreement with highway Superintendent for repair 

and improvement of town highways. (Town Law, §§64(1), (3), 119; 

Highway Law, §140(4)) 

2. Town Superintendent of Highways — Authorities and Duties, 
scope of duties; assignment of additional duties — drainage 15 
improvements; highway repairs and improvements subject to 

agreement with Town Board — Relations with Town Board: 

remedies available to Town Board to enforce agreement for 

highway repairs and improvements. (Highway Law, §§140, 284; 

Town Law, §32(1) 20 

3. Town Streets and Roadways — Improvements performance 
pursuant to agreement between the Town Board and highway 

Superintendent. Repairs and performance pursuant to 

agreement between the Town Board and the Superintendent of 

Highways. Remedies available to the Town Board in the event 25 
of non-compliance by the Superintendent of Highways. (Highway 

Law, §§140, 284; Town Law, §32(1)) 

4. Removal from Office of the Elected Superintendent of 
Highways — An elected Superintendent of Highways may be 

removed upon application of a citizen resident of the Town 30 
of New Baltimore or by the Greene County District Attorney. 

(Public Officers Law, §§30, 36; Town Law, §32) 
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Town Law, §§64(1), (3), 119; Highway Law, §140(4): A Town Board 

has authority to make inquiry into allegations of misuse of town 

highway equipment by highway department employees and the 

participation in such acts by the highway Superintendent. 

Following such inquiry, where appropriate, the Town Board may 5 
recommend to the District Attorney that disciplinary action be 

taken against the highway department employees, and recommend 

that the elected highway Superintendent be removed from office. 

(Opn St Comp 89-34) 

While Town Law, §64(3) gives the Town Board the "general 10 
management, custody and control" of all town property, Highway 

Law, §142(2) specifically provides that the Superintendent shall 

have the authority to control highway equipment and determine 

the manner and places in which it may be used. Therefore, it is 

generally agreed that the Town Board may not impose restrictions 15 
on the highway Superintendent as to where highway equipment is 

to be used so long as it is being used for licit town highway 

purposes (1983 Opns St Comp No. 83-240, p 317). 

The Town Board also has powers and duties relating to the town 

highway department personnel and equipment. It is expedient to 20 
first note that Town Law, §64(1) provides the Town Board with 

"general management and control of the finances of the town" 

(see Myruski v Town Board of the Town of Goshen, 87 Misc 2d 

1063, 386 NYS2d 984). Further, as already noted, the Town Board 

has general management and control of town property (Town Law, 25 
§64[3]). The Town Board, at any time, may also require any town 

officer or employee, including the elected Superintendent of 

Highways, to submit to the board or to a public accountant for 

examination his books, dockets, records, receipts, warrants, 

vouchers and cancelled checks (Town Law, §123). 30 

The Town Board is empowered to assign additional duties to the 

Superintendent, not inconsistent with law, so long as these 

duties do not interfere with, diminish or impair the 

Superintendent’s statutory powers and duties (Town Law, §32; 

see, e.g., 1982 Opns St Comp No. 82-294, p 373). Based on this 35 
statutory authority, the Office of the New York State 

Comptroller (hereinafter the “OSC”) have expressed the opinion 

that the Town Board may impose certain administrative duties in 

connection with maintaining work records of highway employees 

(24 Opns St Comp, 1968, p 392). Moreover, since the Highway 40 
Superintendent’s independent authority and discretion must be 

exercised in accordance with the interests of the town and not 

arbitrarily, wastefully or negligently (see Gardner v Town of 

Cameron, 155 AD 750, 140 NYS 634, affd 215 NY 682), the OSC have 
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expressed the opinion that a Town Board, pursuant to section 32, 

may require the Superintendent to maintain detailed maintenance, 

repair, fuel consumption and mileage records for highway 

vehicles (1979 Opns St Comp No. 79-904, p 212). Further, 

pursuant to Highway Law, §142(3), the Superintendent is required 5 
annually to submit to the board a written inventory of all 

machinery, tools, implements and equipment. The Town Board has 

the authority to audit any such report. 

Since the Town of New Baltimore does not have a town 

comptroller, we also note that the Town Board is required to 10 
audit claims against the town (Town Law, §118). In considering a 

claim, the board is expressly authorized to take evidence, 

examine witnesses, issue subpoenas and require the person 

presenting the claim to be sworn before the board relative to 

the justness and accuracy of the claim (Town Law, §119). 15 
Therefore, the Town Board has express investigatory powers in 

the context of determining whether a claim represents a lawful 

town charge. 

As a necessary incident to its oversight and control 

responsibilities, where the Town Board is presented with 20 
credible allegations of misuse of town highway equipment by 

highway employees, the Town Board has authority to make 

reasonable inquiry into the matter to assure the proper use of 

town moneys and property (1979 Opns St Comp, No. 79-134, p 25; 

1969 Opns St Comp, No. 69-235, unreported; 1968 Opns St Comp, 25 
No. 68-835, unreported). The Town Board’s inquiry may include, 

but is not limited to, an examination of the books and records 

of the Superintendent, the deputy Superintendent and the 

employees involved as authorized by Town Law, §123 discussed 

above. We note also that, depending on the facts, a town may 30 
have a claim for reimbursement against town officers or 

employees who have committed waste or misuse of town property 

(see St Comp Opn No. 79-134, supra). 
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Highway Law, §§140, 284; Town Law, §32(1): Streets and highways 

— improvements, performance pursuant to agreement between the 

Town Board and highway Superintendent; Repairs — performance 

pursuant to agreement between Town Board and highway 

Superintendent; Superintendent of Highways — powers and duties, 5 
scope of duties, (assignment of additional duties - drainage 

improvements); Highway repairs and improvements subject to 

agreement with Town Board — Relations with Town Board, remedies 

available to Town Board to enforce agreement for highway repairs 

and improvements; Town Board — power and duties, authority to 10 
assign additional duties to highway Superintendent; Remedies to 

enforce agreement with Town Highway Superintendent for repair 

and improvement of town highways. (Opn St Comp 91-45) 

It is a well-established general rule that municipal officers 

have only those powers "as are expressly granted by statute or 15 
by sovereign authority or those which are necessarily implied 

from those granted [citation omitted]" (Blumberg v Town of North 

Hempstead, 114 Misc 2d 8 at 12, 450 NYS2d 698 at 701, 702; see 

also McQuillin, Municipal Corporations, §12.126). Town Law, § 

32(1) provides that: 20 

[t]he town Superintendent of Highways shall have such 

powers and shall perform such duties as are or 

hereafter may be conferred or imposed upon him by law, 

and such further duties as the Town Board may 

determine not inconsistent with law. 25 

Therefore, the only functions that a highway Superintendent may 

perform are those expressly or by implication authorized or 

required by law, including those duties lawfully prescribed by 

the Town Board pursuant to Town Law § 32(1). 

As noted above, the general powers and duties of the Town 30 
Highway Superintendent are set forth in Highway Law, §140 et 

seq. Moreover, based on § 32(1), we reasonably conclude that the 

Town Board may impose additional duties on the Superintendent 

which are reasonably related to his usual and normal duties and 

which do not interfere with his usual and normal duties such as, 35 
e.g., by requiring so much time that such other duties 

established by law might be neglected (24 Opns St Comp, 1968, p 

146; 21 Opns St Comp, 1965, p 503). 

Since one of the statutory duties of the highway Superintendent 

is to construct and maintain storm sewers, drains and the like 40 
for highway drainage purposes (see e.g., 12 Opns St Comp, 1956, 

pp 281, 295; Highway Law, §2[4], 140[5], 149, 218; cf. Highway 



Memorandum of Law re:  
New Baltimore Highway Department 

 

6 
 

Law, §147; 1970 Opns St Comp No. 70-449, pertaining to 

maintenance of drainage ditches on private property), the 

performance of similar town drainage work for other than highway 

purposes appears to be reasonably related to the 

Superintendent’s normal responsibilities. The OSC has published 5 
an opinion stating that a Town Board may require the 

Superintendent to undertake such additional work if it does not 

interfere with the performance of the Superintendent’s other 

statutory duties (see 1984 Opns St Comp No. 84-60, p 76, wherein 

which the OSC concluded that where the Town Highway 10 
Superintendent performs work for the benefit of the town 

unrelated to the highway system, the costs of such work must be 

charged against the appropriate item in the general fund, rather 

than the highway fund). In the absence of a Town Board 

determination to impose these additional duties on the highway 15 
Superintendent, however, there is no authority for the 

Superintendent independently to undertake these activities (cf. 

Town Law, §§64[11-a], 221, authorizing the Town Board to provide 

for drainage facilities). 

Highway Law, § 284 provides, in pertinent part, that the moneys 20 
levied and collected for the repair and improvement of highways 

shall be expended: 

... at such places and in such manner as may be agreed 

upon by the Town Board and the town Superintendent of 

Highways, and subject to the approval of the county 25 
Superintendent of Highways. Such agreement shall be 

written and signed in duplicate by a majority of the 

members of the Town Board, and by the town 

Superintendent, and shall be approved by the county 

Superintendent of Highways, before the same shall take 30 
effect. * * * Such moneys shall be paid out by the 

supervisor on vouchers approved by the town 

Superintendent in accordance with such written 

agreement. 

Remedies are available to the Town Board if the highway 35 
Superintendent fails to comply with the agreement required by 

§284. 

It has been held that if a highway Superintendent overspends an 

appropriation the highway Superintendent may be burdened with 

personal liability for the overspending (see (Myruski v Town Board 40 
of Town of Goshen, 87 Misc 2d 1063, 386 NYS2d 984; see Hiscox v 

Holmes, 237 App Div 240, 260 NYS 667) and that his knowing failure 

to comply with the terms of a section 284 agreement may 

constitute malfeasance in office and grounds for removal 
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(Carlisle v Burke, 82 Misc 282, 144 NYS 163; see Public Officers 

Law, §36). A removal action, however, must be brought by a 

"citizen resident" and may not be brought by a Town Board 

(Public Officers Law, §36; see Matter of Citizens Council, 55 

AD2d 911, 390 NYS2d 438; cf. former Highway Law, §160, 5 
repealed). 

The Town Board may use its auditing powers to monitor compliance 

with the §284 agreement. With certain exceptions, in a town in 

which there is no comptroller, as is the case in New Baltimore, 

no claim against a town may be paid unless audited and allowed 10 
by the Town Board (see Town Law, §§118, 119 as amended by L 

1963, ch 705). In auditing a claim that may relate to highway 

repairs and improvements, the Town Board, among other things, 

may take evidence and examine witness, to determine that the 

expense is consistent with the section 284 agreement (Town Law, 15 
§118; see 6 Opns St Comp 1950, p 214). 

Furthermore, Town Law, §123 authorizes a Town Board at any time 

to require any town official to submit to the board or to a 

public accountant for examination his books, dockets, records, 

receipts, warrants, vouchers and cancelled checks (see also 1989 20 
Opns St Comp No. 89-34, p 79). 

Further, the Town Board may have certain potential judicial 

remedies (see Civil Practice Law and Rules, §§7801 et seq., 

3001; Murer v Butterfield, 122 Misc 2d 969, 472 NYS2d 539), and 

the appropriateness and availability of these remedies should be 25 
determined by the Town Board after obtaining pertinent legal 

advice in consultation with the town’s legal counsel. 

Public Officers Law, §30 sets forth events which create a 

vacancy in an elected public office, which include, inter alia, 

without limitation: resignation or removal of the incumbent; an 30 
incumbent's ceasing to comply with residency requirements for 

the office; an entry of a judgment or order of a court of 

competent jurisdiction declaring the incumbent to be 

incompetent; and an incumbent's conviction of a felony or crime 

involving a violation of the oath of office (Public Officers 35 
Law, §30[1][b] - [f]). 

Town Law § 32, Powers and duties of town Superintendent of 

Highways and deputy Superintendent provides in pertinent part 

that in the absence or incapacity of the Town Superintendent of 

Highways, the Deputy Superintendent of Highways shall act and be 40 
vested with all the powers [and liabilities] of the Town 

Superintendent of Highways, 

Before such deputy shall perform any power or duty of 

the office of Superintendent such deputy town 
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Superintendent of Highways shall take and file the 

constitutional oath of office and execute and file an 

official undertaking to be approved by the Town Board. 

During the absence or inability of the town 

Superintendent of Highways to act, such deputy shall 5 
act and be vested with all the powers and duties of 

the town Superintendent as provided by law. 

Town Law, §§64(11-a), 68; New York State Constitution, Art. 

VIII, §1: A town may expend moneys to pay for an improvement on 

private property to alleviate a drainage problem if it is 10 
determined that the improvement furthers primarily a proper town 

purpose and only incidentally benefits the private owners. Also, 

if the property owner or the adjoining owner has a good faith 

claim against the town based on the existence of a "special 

relationship", the town, subject to judicial approval, could 15 
agree to undertake the drainage improvement on private property 

as settlement of the claim so long as the value of the 

improvement does not exceed the reasonable value of the claim. 

(Opn St Comp 89-50) 

This section discusses New York State Constitutional Law 20 
regarding gifts and loans, particularly drainage improvements on 

private property, and settlement or compromise of claims by 

drainage improvement on private property, including the 

provisions of New York State Town Law in the subject matter. 

Town Law, § 64(11-a) authorizes the Town Board, by resolution, 25 
to construct drains, culverts, ditches, sluices and other 

channels for the passage of water for the purpose of drainage 

and to protect property within the town from floods, freshets 

and high waters, [and runoff]. § 64(11-a) also authorizes Town 

Boards, by resolution, to deepen, straighten, alter, pipe or 30 
otherwise improve water courses in any part of the town. A 

resolution adopted pursuant to section 64(11-a) is subject to 

permissive referendum if the expenditure for these purposes is 

to be paid by taxes levied for the fiscal year in which the 

expenditure is to be made. 35 

The authorization to expend moneys for drainage purposes 

pursuant to §64(11-a) must be read in conjunction with article 

VIII, §1 of the State Constitution which prohibits 

municipalities from giving or loaning money or property to or in 

aid of any individual or private corporation, association or 40 
undertaking. This provision of the constitution was intended to 

curb raids on the public purse for the benefit of favored 

individuals or enterprises (Teacher's Association, Central High 
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School District No. 3 v Board of Education, Central High School 

District No. 3, Nassau County, 34 AD2d 351, 312 NYS2d 252 

[1970]). Article VIII, §1 generally prohibits the expenditure of 

municipal moneys for the benefit of private parties unless it is 

in furtherance of a proper municipal purpose and is undertaken 5 
pursuant to a statutory obligation or properly authorized 

contract under which the municipality receives fair and adequate 

consideration (see, e.g., 1987 Opns St Comp No. 87-27, p 43; 

1981 Opns St Comp No. 81-325, p 353). 

Based on these constitutional principles, the Office of the New 10 
York State Comptroller has previously expressed the opinion that 

a town's authority under section 64(11-a) is in principle 

limited to constructing and maintaining facilities which will 

benefit the town generally, and not those which will provide a 

private benefit to particular property owners (34 Opns St Comp, 15 
1978, p 55). 

The town, in appropriate circumstances, may perform work on 

private property in settlement of a claim against the town (see 

Town Law, § 68; 1987 Opns St Comp No. 87-1, p 1). We note that § 

68 of the Town Law authorizes towns to settle or compromise 20 
claims only with the approval of a justice of the Supreme Court 

of the judicial district in which such town is located. 

It has been held that courts favor the compromise of claims and 

no prohibition is placed on municipal authorities to settle 

cases if it is done by competent authority, in good faith and 25 
for sufficient consideration. There is sufficient consideration 

for the compromise of a claim if the parties in good faith 

advance opposing contentions, although the claim be without 

legal validity and incapable of enforcement (Radinsky v City of 

New York, 133 NYS2d 540; O'Brien v Mayor, Etc. of the City of 30 
New York, 25 Misc 219, 55 NYS 50, affd 40 App Div 331, 57 NYS 

1039, 160 NY 691). The reasoning behind this is that the real 

consideration which each party receives under a compromise is 

not the sacrifice of the right but the settlement of the dispute 

and the abandonment of the claim. The prevention of litigation 35 
is not only a sufficient, but a highly favored consideration 

(Dovale v Ackerman, 11 Misc 245, 33 NYS 13). Therefore, it seems 

apparent that when a municipality exercises its right to settle 

a disputed claim, it need not admit liability as part of such a 

settlement.  40 

In evaluating the merits of any claim, consideration should be 

given to the general principles of law relative to the liability 

of a municipality for negligence in exercising its governmental 
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functions. These principles were summarized as follows in 

Tuffley v City of Syracuse, 82 AD2d 110, 442 NYS2d 327: 

A duty to exercise due care in a particular situation 

may arise…if circumstances point to the existence of a 

special relationship between the individual and a 5 
municipality (citations omitted; 82 AD2d at 114, 442 

NYS2d at 329; see also gen, 18 McQuillin, Municipal 

Corporations, §53.88). 

The elements of a "special relationship" for purposes of tort 

claims against a municipality were stated by the Court of 10 
Appeals in Cuffy v City of New York, 69 NY2d 255, 513 NYS2d 372, 

as follows: 

... (1) an assumption by the municipality, through 

promises or actions, of an affirmative duty to act on 

behalf of the party who was injured; (2) knowledge on 15 
the part of the municipality's agents that inaction 

could lead to harm; (3) some form of direct contact 

between the municipality's agents and the injured 

party; and (4) that party's justifiable reliance on 

the municipality's affirmative undertaking (citations 20 
omitted; 69 NY2d at 260, 513 NYS2d at 365). 

Therefore, in evaluating whether the adjoining landowners have a 

good faith claim against the municipality, the town should 

consider the above principles of municipal tort liability. 

Since it has been well established and indisputably documented 25 
that according to the above a “special relationship” was 

established and exists between the injured party and the Town of 

New Baltimore, the Town of New Baltimore, by the acts and 

omissions of the New Baltimore Highway Department and the New 

Baltimore Superintendent of Highways or the Deputy 30 
Superintendent of Highways. 

In conclusion, the above discussion suggests that the Town of 

New Baltimore could, subject to the referendum requirement 

contained in Town Law, §64(11-a), expend its funds to pay for 

the improvement to private property if it is determined that the 35 
improvement furthers primarily a proper town purpose and only 

incidentally benefits private owners. Alternatively, if the 

property owner and/or the adjoining owner(s) have a good faith 

claim against the town relative to the operations of the Highway 

Department based on the existence of a "special relationship", 40 
the town, subject to judicial approval, could agree to undertake 
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the correction or improvement in settlement of the claim so long 

as the value of the improvement does not exceed the reasonable 

value of the claim (see Opn No. 87-1, supra). We note that, 

since the drainage improvements would be undertaken pursuant to 

the town's authority to settle claims and not pursuant to Town 5 
Law, §64(11-a), the permissive referendum requirements of 

section 64(11-a) would not likely be applicable (see Opn St Comp 

90-62) 

If the inquiry indicates that the proposed project on private 

property would provide a benefit primarily to the town and only 10 
incidentally benefit private owners the expenditure may be 

lawfully made. Absent such a determination by appropriate town 

officials, no expenditure may be made pursuant to Town Law, 

§64(11-a). Similarly, the initial determination of the propriety 

of entering into any settlement agreement must be made by town 15 
officials based on an evaluation of any claim and, thereafter, 

by the court which must approve the settlement pursuant to Town 

Law, §68. 

PUBLIC OFFICERS LAW, §§30, 36; TOWN LAW, §32: Public officers 

and employees -- removal (of elected town Superintendent of 20 
Highways); Town Superintendent of Highways -- Removal for 

misconduct, maladministration, malfeasance or malversation in 

office; Creation of a vacancy in the office under Public 

Officers Law, §30 or another provision of law. (Opn St Comp 90-

62) 25 

Public Officers Law, §36 sets forth the statutory procedures for 

removal of a Town Highway Superintendent duly elected to and 

holding office (see Sullivan v Taylor, 279 NY 364, 18 NE2d 531; 

cf. former Highway Law, §160, repealed
1
). 

Section 36 further provides that any town officer, except a town 30 
justice, may be removed from office by the Supreme Court for any 

misconduct, maladministration, malfeasance or malversation in 

office. An application for such removal may be made by any 

citizen resident of the town or by the county district attorney, 

and shall be made to the Appellate Division of the Supreme Court 35 
held within the judicial department embracing the town (see also 

Executive Law, §63-a authorizing the Attorney General to 

maintain an action against a public officer who has performed an 

act which by law works a forfeiture of his office). 

                                                           
1
 HWY §160 was repealed by L 1981, ch 183, which prescribed procedures for removal of Town Highway 

Superintendents for malfeasance or misfeasance in office by the New York State Department of Transportation, 
upon written charges preferred by the Town Board or county highway Superintendent 
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Conduct which might constitute maladministration in office 

(Application of Baker, 87 Misc 2d 592, 386 NYS2d 313, citing 17 

Opns St Comp, 1961, supra); in any given situation, is a 

question of fact which can be resolved only by the courts in the 

context of a removal proceeding (id.). 5 

On this Memorandum 

 

Harold W. Vadney B.A., [M.A.], M.Div. 

September 26, 2017 


